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inimical to the public order of the nation where the exequatur 
is sought. 23 

DISCUSSION. 

Arthur K. Kuhn : There are some broader aspects of the 
questions presented by the very interesting paper of Judge 
Baldwin. It will be seen that the policy pursued in Europe 
differs essentially from that which we are pursuing in the 
United States. In Europe, a number of treaties have been 
arrived at, which determine in advance the method in which 
a conflict of law shall be determined, when two or more sys- 
tems of legislations within the treaty union clash with one 
another, whereas, here, in our own country, the codifications 
undertaken by the annual conference of commissioners on uni- 
form state legislation tend merely to reduce the number of 
conflicts by making legislation uniform. 

It will be seen that the latter method can never hope to 
ameliorate conditions existing between this country and other 
countries of the world, because of the divergent notions pre- 
vailing there and here upon questions of public order and 
social justice. Under the former system, however, the clash 
of legislation constitutes the very basis of the solutions. 

The question remains whether it is advisable for us to keep 
aloof from this tendency to proportion in advance the sphere 
of influence of each system of legislation by treaty provision. 
It is true that there are certain constitutional limitations which 
would prevent the United States from entering into concert of 
legislation upon this subject, which indeed in its last analysis 
is local in character. 

I will not attempt to enter into any technical discussion upon 
the extent to which the Federal powers may, or may not, go 
in dealing with a codification of Private International Law. 
A most instructive paper could be written dealing with con- 
stitutional limitations upon the treaty-making power to enter 
into treaties with foreign countries on questions of private law 
in which international interests are involved. It is sufficient 

23 Annuaire de Legislation •JZtrangere, XXXI, 651. 
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to say that such a limitation is not absolute, and where a ques- 
tion of the access of foreign citizens to our courts is concerned, 
the treaties have often been held to modify the local law of 
each State. The Hague Treaty dealing with matters of Pro- 
cedure might, therefore, well come within the power of the 
treaty-making body of the United States to adopt at least in 
part. 

American citizens litigating in European countries are seri- 
ously hampered by local rules against aliens, imposing con- 
ditions of access to tribunals of justice. The effect of these 
conditions has been mollified by the codification to which 
Judge Baldwin has referred, but as the Anglo-American sphere 
of jurisprudence is practically the only one not represented in 
that particular treaty union, citizens of this country and sub- 
jects of Great Britain are now in a much worse position than 
those of any other country. 

Public International Law has made great progress in pro- 
tecting the civil rights of non-combatants of all nations in 
time of war. It would seem that the most elementary prog- 
ress in Private International Law requires that the question of 
access to civil tribunals and the interchange of records for the 
better administration of justice be taken out of the plane of 
local legislation and placed upon a universal, or if you please, 
an international basis. If I understand the codification aright, 
the Hague Treaty had this end in view when it provided for 
a complete interchange of communication of official legal acts 
within the treaty union, and a removal of conditions for the 
access of foreigners to local tribunals. 

In the light of these considerations, it is a cause for regret 
that the Anglo-American sphere of jurisprudence has failed 
to contribute its share toward progress in this direction by 
as much as it has neglected to send delegates to the Hague 
Conferences on Private International Law. 



